Since the end of the Cold War, migration law and policy of the global North has been characterised by externalisation, privatisation and securitisation. These developments have been conceptualised as denying access to migrants and as politics of non-entrée. This article proposes to broaden the analysis, and to analyse unwanted migration as merely one form of international human mobility by relying on the concept of the global mobility infrastructure. The global mobility infrastructure consists of the physical structures, services and laws that enable some people to move across the globe with high speed, low risk, and at low cost. People who have no access to it travel slowly, with high risk and at high cost. Within the global mobility infrastructure, travellers benefit from advanced forms of international law. For the excluded, international law reflects and embodies their exclusion before, during and after their travel to the global North. Exclusion is based on nationality, race, class and gender. The notion of the global mobility infrastructure allows for questioning the way in which international law reproduces these forms of stratification.
This article proposes to use the concept of the global mobility infrastructure. It is not the aim of this article to give a comprehensive overview of relevant empirical or legal developments, but instead to refer to such developments only in order to clarify the proposed conceptual move. In addition, this article does not argue against using the notions of non-entrée and denial of access. Clearly, these notions refer to a process that is at work in the laws and policies of the global North. But an exclusive focus on non-entrée may obscure the wider process of stratification of which these laws and policies are part. The global North does not only exclude people; it also welcomes particular categories of people and stimulates their cross-border movement, even if they are headed for the North. Placing non-entrée in this wider context allows for analyses that cannot be made as long as one sticks to non-entrée as the dominant analytical tool. Therefore, this article does not merely propose another term, but proposes another object of study. It proposes to analyse the law and politics of non-entrée as part of a wider set of laws and policies regulating global human mobility. There are important aspects of non-entrée that come to light once the wider context I propose to call the global mobility infrastructure is taken into account.
Increasing Mobility
Denying access to migrants, non-entrée policies and the tightening of borders are by no means the only developments that occurred since the end of the Cold War. In the same period, access to countries of the global North has increased, and this was in conformity with the aims of policies of the global North. Exemplary is the number of passengers arriving annually at European airports from outside the EU. Between 2002 and 2017, their number increased from 181 million to 345 million.5 The number of passengers arriving from outside the EU increased at Frankfurt am Main Airport from 14.2 million in 1993 to 30 million in 2017, and at Amsterdam Schiphol airport from 76.000 to 27,6 million in the same period.6 This shows that the entry of people from all over the world has been facilitated in major ways. In that sense borders have become more open instead of closed. A common trope holds that capital and goods can circulate, but not people; but these numbers show that people circulate too. Global mobility increases at an accelerating rate. The global number of air passengers has increased from 310 million in 1970 to 3.98 billion in 20177-almost 13 times as much. This includes domestic flights, and it includes people who get on a plane more than once a year. But nonetheless, the idea of increasing border closure represents only part of the picture. It represents a particular reality which cannot be denied, being the reality of people whose cross-border travel is considered unwanted by the global North. However, it does not reflect the reality that the cross-border travel of other people is highly desired and encouraged. It does merit our attention that borders are tightened for some, and relaxed for many others.
The Global Mobility Infrastructure
The expansion of human movement across borders over the past decades has been made possible by the construction of a global infrastructure that promotes human mobility. This global mobility structure has three closely related elements: 1. Physical structures: air and sea ports; airplanes and ferries; hotels, restaurants and other locations to cater to mobile people; roads and railroads to transport people to the major hubs that harbours and, in particular, airports have become; 2. Services: travel agencies, consular officials, visa intermediaries, hotel and catering personnel, people working in transport companies (airline and ferry companies, domestic transport to hubs); 3. Law: the liberalisation of international people transport, especially in aviation; the amendment of laws to allow for mergers of previously national transportation companies; change of visa regulations, partly tightening and partly liberalising control. The expansion of human mobility that is being made possible by the global mobility infrastructure is highly desired. All elements of the infrastructure have been facilitated in major ways by national governments and international organisations such as the UN agency ICAO (the International Civil Aviation Organisation). A crucial element of the global mobility infrastructure is its accessibility. The crux is that people can travel from anywhere in the world to anywhere else in the world speedily, safely and cheaply. For that, it is essential that the global mobility infrastructure can be accessed at any point, and allows people to reach any other point in a matter of days.
4
Access to the Global Mobility Infrastructure
Although global mobility is highly desired, it leads to a dilemma for the global North. The expansion of human mobility carries the risk of making effective control of migration very difficult. If any world citizen can turn up at an airport in the global North within 48 hours after leaving her or his home, States in the global North risk losing control over the population present on their territory. This is all the more problematic as forcibly returning those who are unwilling to go back is a challenge. In this manner, something that is desired by the global North (increased human mobility) at the same time risks undermining sovereign control over its population and territory. Faced with this dilemma, the countries in the global North have decided to have the best of both worlds. Instead of controlling access to their territory, they have sought to control access to the global mobility infrastructure-regardless of territory. A major way in which they do this is by effectively forcing airlines to control access to planes. Through carrier sanctions, states ensure that people who do not have the required documents-visas, in particularfor their country of destination will be refused embarkation.8 While this is relatively well known, there is less academic attention for security-related control of access to the global mobility infrastructure of people who do not need a visa. The US Electronic System for Travel Authorization (ESTA) and EU European Travel Information and Authorisation System (ETIAS) systems apply to travellers who are not nationals of the USA or an EU Member State respectively, and do not need visas. Nonetheless, they are required to obtain authorisation to travel to the US or the EU prior to their departure. Such authorisation is denied if travellers have been registered in particular information systems, or are on specific lists of persons to be excluded (Regulation (EU) 2018/1240).9 The US Secure Flight program goes even further because it applies regardless of nationality-it may be used to deny even US citizens embarkation on domestic flights. Airlines have to submit passenger data for all US and foreign flights into, out of, and within the US, as well as for all flights operated by US based airlines between points outside the US, and for flights flying over the continental Unites States (including Alaska and Hawaii). If people are on the No Fly List, they are to be refused boarding.10 The criteria for being placed in the American No Fly List are secret. As a general rule this occurs because of a connection to terrorist activity.11 How such a connection is established is not clear-for example Adam Habib, the current Vice-Chancellor of Wits University in Johannesburg, South Africa, has been on the US No Fly List for years before being taken off; both why he was on the list, and why he was taken off is unclear.12 The denial of access to the global mobility infrastructure based on visa requirements, travel authorisation systems for visa-free nationalities, and no fly lists is by its nature selective. Selection through visa is based primarily on nationality. Citizens from certain countries do not need a visa to get on a plane to a country in the global North, while others do. Citizens of countries who need a visa may apply for one. The granting of visas is closely related to class, because (to take the EU as an example) article 21(1) of the Schengen Visa Code13 stipulates that one of the major criteria for granting or refusing a visa is whether 'the applicant presents a risk of illegal immigration (…) and whether the applicant intends to leave the territory of the Member States before the expiry of the visa applied for.' Possession of sufficient means of subsistence plays an important role (Article 21(3)(b) and Article 21(5) Schengen Visa Code). The EU Visa Handbook explicitly refers to applicants' socio-economic position in this context. It mentions as relevant factors inter alia the applicant's employment situation, regularity of income, the level of income, the applicant's social status in the country of residence '(e.g. elected to public office, NGO representative; profession with a high social status: lawyer, medical doctor, university professor)' , as well as the possession of a house/real estate.14 Via this selection based on class, selection is indirectly also related to gender and race (because of the lower socio-economic status of women globally, and the weak socio-economic position of, for example, black people in South Africa and the Maghreb). The selection of access to the global mobility infrastructure based on nationality leads to a situation in which some nationalities can circulate across the globe with minimal obstacles (global South countries tend to not require visas from global North citizens, or to grant them provided a visa fee has been paid), while the great majority of global South citizens are unable to access the global North (they need visa and most of them will be denied one if they apply).
One can see the effects of this most clearly on maps. One visualisation is based on the global Passport Index.15 The map based on the index divides countries into those whose nationals can access more than 100 other countries without needing an entry visa (white), and those whose nationals can access less than 100 other countries without an entry visa (grey). Another visualisation is the map which the European Commission puts on its website, indicating which nationalities do not need visa for the EU (green), which nationalities need a visa for the EU (red) and which nationalities even need a transit visa (dark red). 16 When we compare the two maps, we see that the citizens of Europe, North America and Australia/New Zealand can travel easily around the world. Roughly speaking, citizens of Africa, the Caribbean and Asia need visas (in particular when they travel to the global North; there are significant regional free movement blocs in the global South).17 Russia has an ambivalent position in that its citizens need a visa (red on the second map) for the EU while they need visas for less than 100 countries in the world (white in the first map). Latin America has an ambivalent position in that most nationalities do not need a visa for the EU and can access over 100 countries visa-free. However, citizens of other Latin-American countries do need visas for the EU and can access less than 100 countries visa-free. Asia is more solidly on the underprivileged side of the spectrum, with Japan, South Korea and Malaysia as the exceptions.
The travel authorisation systems ESTA and ETIAS are seemingly unrelated to migration, as they apply to people who do not need to have a visa. However, to use the ETIAS example, applications for a travel authorisation will be checked in inter alia the Schengen Information System (SIS), the Entry/Exit System (EES), the Visa Information System (VIS), and Eurodac-the four databases Controlling access to the global mobility infrastructure on the basis of nationality is an overwhelming success. In 2017, 56.625 people were refused entry at European airports during controls at the external borders,18 while the number of passengers arriving at European airports from outside the EU in that year was 189.718.026.19 This means that only three of each 10.000 passengers arriving at European airports from outside the EU arrive without the necessary documentation. Even if we allow for the possibility that people arrive with documents belonging to somebody else, and if we estimate that this happens as often as people being denied entry-then this still means that the enforcement of the control of access to the global mobility infrastructure is almost complete.
The Limits of Control
However, the almost complete control over access to the global mobility infrastructure has not led to a situation of complete control over the form of mobility subject to intense surveillance that is called migration. This is due to at least three phenomena. The first phenomenon consists of circumventing the formal global mobility infrastructure. Denying access to the global mobility infrastructure has led to a shadow mobility infrastructure, in which human smuggling can flourish. The success of the control over access to the global mobility infrastructure has triggered the development of a parallel infrastructure, with its own physical structures (like hubs, pickup cars, boats), services (such as intermediaries, drivers) and law (i.a. the Palermo Protocols). If we take border deaths20 as a measure of the incidence of the reliance on this shadow mobility infrastructure, the conclusion would be that human smuggling has increased consistently with increased control over the access to the global mobility infrastructure. In other words: the increasing control over access to the global mobility infrastructure has been accompanied by increasing irregular migration. So the first limit to the success of control over access to the global mobility infrastructure is that people circumvent the official infrastructure altogether. The second phenomenon that puts the success of migration control in perspective is legal entry followed by irregular presence. An important part of all irregular migrants discovered on the territories of European countries have entered the EU legally, but then overstay. Studies mention that this is the case for 70% of undocumented migrants in Italy;21 that it is 'typical' for Spain;22 while it is also mentioned as important, but without indication of the frequency, for Greece,23 Germany,24 and the Netherlands. 25 Overstaying is mentioned in general terms as an important 'source' of irregular presence on the territory.26 If overstaying is an important, and possibly the most important, source of irregular presence, that means that if the total number of persons legally entering the territory increases, the number of irregular migrants present on the territory will most likely also increase. Therefore, the numbers mentioned earlier on the increasing number of people flying to European airports from outside the EU may well imply that the number of overstayers has increased in a similar manner. A qualification of this hypothesis is that the increasing number of arrivals may be partly related to an increase of so-called hypermobility, i.e. an increasing number of people making frequent trips. Therefore, the increase in overstaying may be lower than the total increase of arrivals. Another observation to be made is that overstayers are a more privileged group than people having recourse to smugglers. Overstayers apparently have or at least have had networks and resources allowing them to access the global mobility infrastructure. This access implies that they could travel safely, and possibly27 at lower cost, than people using irregular means to reach the global North.
Thirdly, an increasing number of empirical studies suggest that policy measures seeking to reduce immigration may actually increase the number of migrants on the territory of states in the global North. These studies show that migration restrictions under the current circumstances in the global North may not merely have limited success, but that they positively backfire. This occurs because restrictions interrupt seasonal and other forms of temporary or circular migration, and thereby promote more permanent settlement without effectively limiting the inflow of migrants. There are large scale case studies showing this effect on the US-Mexico border,28 on migration between Morocco and Spain,29 and on Caribbean migration.30 These case studies seem to be part of a general pattern to this effect. 31 The proposed focus on the global mobility infrastructure therefore does not necessarily mean losing sight of restrictive migration policies, or of their partial failure to achieve their ends. Quite the contrary: it allows for a more comprehensive look at the way in which the regulation of access to the global mobility infrastructure results in a differentiation of human mobility, and in social stratification, along lines of nationality, race, class and gender.
Discriminatory Access to the Global Mobility Infrastructure
Reconceptualising externalisation of migration control as being about access to the global mobility infrastructure has two advantages over conceptualising it merely as denying access, tightening borders, and non-entrée. It brings to light the intimate connection between the laws and policies promoting human mobility on the one hand, and the creation of a zone in the shadows of this very advanced form of transnational organisation on the other hand. Secondly, identifying this connection then allows for a new normative debate.
6.1
The Zone Around the Global Mobility Infrastructure The global mobility infrastructure connects every point in the world with every other point in the world. As described above, access is strictly regulated. But in addition, the legal position of those denied entry is subject to particular forms of law. People who have been denied access to the global mobility infrastructure (for example through the denial of visa) are also denied the possibility to hold the excluding states accountable for the consequences of this exclusion. In addition, people who try to bypass their exclusion (for example, by using a smuggler to cross the desert or the sea) are subject to rather peculiar versions of international law while they are in the process of cross-border travel. And people who have succeeded in bypassing the system (including overstayers) are subject to equally peculiar versions of international law. In fact, the global mobility infrastructure is surrounded by a zone with a different form of legality compared to the legality within the global mobility infrastructure. This zone extends from points of entry (denial of visa) to points of exit (undocumented migrants present on the territory of states in the global North) and includes the global mobility bypasses (irregularised modes of travel). Seemingly disparate phenomena that have been addressed in existing literature on migration and international law can now be analysed as being part of a comprehensive process of creating an alternative form of legality for the excluded. The following is intended as a non-exhaustive enumeration of these alternative legalities.
European States exploit the gap between extensive notions of prescriptive and enforcement jurisdiction (allowing them to enforce their visa and migration policies outside their territories via carriers and third states) and limited notions of human rights jurisdiction which prevent them from being held accountable for the consequences.32 States actively cooperate to create and maintain a mobility infrastructure which is truly global. The global mobility infrastructure has come into existence through cooperation between states and private actors, through various platforms and fora, without an identifiable centre of control or coordination. This fuzzy organisation allows for dispersed application of visa and migration policies (hence the extensive prescriptive and enforcement jurisdiction), but does not allow for confronting individual states with their individual responsibility (the infrastructure's fuzziness does not allow for identifying the single actor which could be responsible for a human rights violation).
Similarly, people who are subject to the externalisation of European migration law are not merely to be kept outside European territory, but also outside the material scope of European law. Judgments of the EU Court of Justice on the denial of humanitarian visas to a Christian family from Aleppo during the siege of that city, and on the EU-Turkey deal ensure that European law does not apply. 33 The differentiated right to life for cross-border travellers means that the right to life of air passengers is protected through advanced legal and technical procedures, while the right to life of ferry passengers is well protected but not at such an advanced level. The protection of the right to life through inter national law of people who are allowed to use the global mobility infrastructure stands in stark contrast to the legal protection of the right to life of irregularised travellers, which takes the form of prohibiting and preventing their mobility. 34 Search and rescue at sea, which is a traditional norm of international law, has been adapted and modified. European countries have created a Libyan Coast Guard, and are actively involved in running it. The preferred practice is that this nominally Libyan Coast Guard rescues people at sea and returns them to Libya. 35 Together with the successful frustration of the activities of humanitarian NGOs in the Mediterranean,36 this leads to a situation where European states orchestrate returns which would be in violation of international law if it were done by European states themselves. 37 People who have been denied access to the global mobility infrastructure, but who are nonetheless present on the territory of global North states are barred from entering into contractual relations (think of the obstacles for entering into contractual relations with airline and ferry companies; personal public transport cards in the country of irregular residence; the possibility to open a bank account, buy a house, enter into rental or employment contracts; receiving medical services; concluding a marriage). In addition, these people are not merely subjected to deportation detention (which has far less legal guarantees than criminal detention) and removal, but also to bullying practices of state authorities including dispersal policies, destruction of shelters, and the wilful destruction by state agents of tarpaulins and sleeping bags of migrants sleeping rough.38 All of these activities would be patently contrary to international law if they would be committed against nationals or regularly residing migrants. The denial of socio-economic rights of irregularly residing migrants and the limited guarantees surrounding their right to liberty (with the resulting vulnerability to abuse by public and private actors) are considered to be in conformity with human rights law. 39 What connects these phenomena (the list is, once again, not intended to be exhaustive) is not only that people are kept physically away from the territories of the global North, and not merely that their access to the law of the global North is obstructed. The analyses mentioned in the introduction of this article, emphasising denial of access and policies of non-entrée, can easily obscure the bigger organisational structure of which these phenomena form parts, as well as their intrinsic relation to the promotion of forms of migration that are considered desirable ('mobility'). The substantive law of the global North itself is construed in such a manner that it incorporates, embodies, and represents the distinction between people who are encouraged to use the global mobility infrastructure on the one hand, and the people who are denied access to the global mobility infrastructure on the other hand. Access to the global mobility infrastructure comes with full-fledged international law, in the form of privileged protection of the right to life, to freedom, to family life, to health, to housing, to work. Denial of access comes with a denial of justice. Those denied access to the global mobility infrastructure are not subject to the same form of international law as those who have access to it. The law of the global North is not merely applied in a discriminatory manner. It is itself substantively excluding and exclusive. There is law for those who enjoy access to the global mobility infrastructure; and there is an altogether different kind of law for those who Nonetheless, discrimination based on citizenship has been accepted in migration law in the past 130 years.40 However, the areas of human activity that are covered by the discrimination which is at the heart of migration law have been drastically expanded over the past few decades. States of the global North have introduced laws and policies requiring residence permits and visa for activities as varied as concluding contracts or going to the doctor. As a consequence, the acceptance of racial discrimination inherent in contemporary migration law has spread out to fields that are not about cross-border travel in the strict sense of the word, but about other human activities. This extensive diffusion of discrimination is supposed to legitimise a social structure as a result of which thousands of people of particular nationalities die annually at the borders of the global North; to legitimise the destruction of improvised dwellings of those who have nonetheless succeeded in making it to wealthy countries; to legitimise criminalising entering into a labour or rent agreement or a marriage; and to legitimise exclusion from medical care. In essence, discrimination based on nationality which is covered by the concept of racial discrimination in CERD is legitimised by labelling such discrimination as related to migration policy. Even if one fully acknowledges the right of each State 'to control the entry of non-nationals into its territory' ,41 the question whether this implies the right of States to redefine any issue as an issue of migration control that is covered by the exception of Article 1(2) CERD is to be questioned. A traditional international law approach would suggest that Article 1(2), as an exception to the general rule of Article 1(1), is to be interpreted narrowly.
A second normative debate that can be addressed through the notion of the global mobility infrastructure is the discrimination based on class and indirectly on gender that is inherent in the infrastructure. The discrimination based on nationality is related to wealth at the national level-citizens of rich countries are exempt from entry visa requirements if they want to go to other countries in the global North, while citizens of poor countries are not. But more directly, citizens of countries for which a visa is required are distinguished along lines of class. As outlined above (supra para. 4), one of the conditions for granting a visa is that the applicant has a stable and secure socio-economic position in the country of nationality. Because of the globally disadvantaged socio-economic position of women, the excluding effects of
